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BARNES, J., FOR THE COURT:
1. This case comes before the Court as an appeal from the conviction of Steven Baker of sexual
battery of a child under the age of fourteen. Convicted by ajury in the Circuit Court of Jackson County,
Baker has appeded raisng four issues. Finding these issues to be without merit, we affirm.

STATEMENT OF FACTS, COURSE OF PROCEEDINGS
AND DISPOSITION IN THE COURT BELOW



12. On June 22, 2002, Ms. Jean Roe' took her granddaughter, Jane Doe, to Singing River Hospital
after the child provided Roe with information which led her to believe that Jane had been the victim of a
sexud assault. Jane, age nine, informed emergency room physician Dr. Steven Demetropoul os that her
sster’s husband, Steven Baker (“Baker”), and his brother had “put their thingingdeher inher areawhere
she urinates, and they have done this over some period of time. It's hard for her to quantify, she thinks
about ayear.” Dr. Demetropoul osperformed alimited examinationof Jane. Whilethere were no obvious
tears or abrasions, Jane's hymend ring was missng. Dr. Demetropoulos made a diagnosis of “acute
dleged sexud abuse”

13.  After the hospital visit, Jane was taken to the Pascagoula Police Department where she was
interviewed by Detective Sergeant Sheila Jenkins, who speciaizesin sexud assault cases. Jane informed
Jenkinsthat Steven Baker had put his“thing,” or penis, in her private parts, or vagina, on more than one
occasion. Based onthesedlegations, Baker wasarrested and, after he had executed aMiranda rightsand
waiver form, interviewed by Detective Jenkins. During the videotagped interrogation, Detective Jenkins
misrepresented several mattersto Baker: firgt, that everything shetold him wastrue; second, that Baker’s
stepdaughter had aso accused him of sexud abuse, and third, that Baker’s brother had accused him of
sexud abuse of Jane. While Baker initidly denied dl alegations of abusing either Jane or his stepdaughter,
goproximatey twenty minutes into the interview, he admitted that in “May of last year,” he had molested,
but not penetrated, Jane. Ten minutes later, Baker retracted the earlier admission and requested a
polygraphtest and rape kit test. When Detective Jenkins was leading Baker back to hiscdl, heindicated

adesire to continue the interview. Shortly thereafter, Baker admitted that he had sexua intercourse with

In order to protect the identity of the minor victim, we have substituted fictitious names for her
and her grandmother. The grandmother is referred to as Jean Roe, and the victim as Jane Doe.
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Jane“maybetwice.” Specificaly, Baker admitted that “two to threemonthsago,” he* got aggravated” with
Jane whenhe had to cdl her severd timesto comeindde. Tdling Janethat “thiswasapunishment,” Baker
had intercourse withher but stopped when Jane complained of the pain. Baker admitted thet the following
day he again touched Jane ingppropriately but denied any penetration; he stated that this second incident,
with no penetration, was the same as he rdated in his earlier admisson. Baker adamantly continued to
deny that he had ever touched his stepdaughter in any inappropriate manner.
14. On August 14, 2002, Baker was indicted ontwo counts of sexud battery upon a child under the
age of fourteen; the indictment aleged the battery to have occurred “on or about from 2000 thru June 22,
2002." Each count of the indictment was identica in wording, stating that Baker:

did willfully, purposdly, unlawfully and fdonioudy commit Sexud Battery upon [Jane], a

child who was @ the time in questionunder the age of 14 years, and Steven M. Baker was

at the time 24 months ol der than[Jane], by engaging inthe act of sexud penetration, to wit:

by placing his penisinto her vagina.
5. Baker proceeded to trid on July 16, 2003. Thetrid court denied Baker’ smotion to suppresshis
videotaped confession. Testimony was then taken from Roe, Dr. Demetropoul os, and Jane, who testified
that Baker put “histhing” indde her private parts more than onetime. Trid recessed for the evening, but
Baker did not return to court the following morning as indructed. The tria judge briefly recessed the
proceedings to alow defense counsdl to telephone Baker. Unable to reach Baker by phone, his counsd
objected to proceeding with the trid in the absence of his client; counsel argued that there was no proof
at that point that Baker had voluntarily absented himsdf from tria. The judge postponed trid for another
haf hour and directed the prosecution to check with local hospitals and law enforcement to determine

whether there was some legitimate reason for Baker's absence. Baker’s bail bondsman arrived and

represented to the court that his office had called Baker’s father and had been informed that Baker was



dropped off at 8:30. Atteno’ clock, the prosecutionreported that inquiriesto loca hospitals indicated that
no one matching Baker’ s name or descriptionhad beentherefor any purpose. Defense counsel’ srenewed
motion for midrid or continuance was denied. Shortly thereafter, Baker’s father appeared in court and
represented that “my oldest son came and got my younger son during the night last night and headed
towards Panola County. | called the sheriff’ s department to have them arrested, whatever, but | have to
have the bail bondsman to send the proper paperwork.”
T6. The trid proceeded with Detective Jenkins testifying as to her interviews of Jane and Baker.
Baker’ svideotaped confess onto Jenkins was admitted over objectionby Baker’ s counsdl, and Baker was
convicted, in absentia, of one count of sexud battery. At the August 1, 2003, sentencing hearing, Baker
admitted that he “did fleg” during trid because he was afrad of never seaing hisfamily again except from
behind aglasswindow. The minimum sentence being twenty years' imprisonment and the maximumbeing
life imprisonment, the tria court sentenced Baker to thirty years, without possibility of parole or any form
of early release.
7. At the hearing on Baker's motion for INOV or, in the dternative, a new trid and for post-
convictionbail, Baker again admitted that he had voluntarily absented himself from trid. Baker stated that
he “ran” out of “pure fear” when his atorney informed him that “he actudly fdt that you would sentence
me to dud life sentences for both counts that | had facing.” The court denied the motion in dl respects.
Subsequently, Baker’s trid counsd, Robert J. Knochel, was released as attorney of record, and Ross
Simons was appointed to represent Baker on gpped. Baker timely perfected his gpped to this Court.
ISSUESAND ANALYSIS

I. WHETHER BAKER WAS DENIED DUE PROCESS WHEN FORCED TO
DEFEND AGAINST AN INDICTMENT WHEN THE TIME FRAME FOR THE



CRIME CHARGED SPANNED ONE-AND-A-HALF TO TWO-AND-A-HALF
YEARS.

118. The purpose of an indictment isto inform the crimina defendant “with some measure of certainty
asto the nature of the charges brought against im so that he may have a reasonable opportunity to prepare
an effective defense and to enable him to effectively assart his condtitutiond right againgt double jeopardy
in the event of a future prosecution for the same offense” Moses v. State, 795 So. 2d 569, 571 (113)
(Miss. Ct. App. 2001) (citing U.S. v. Gordon, 780 F.2d 1165, 1169 (5™ Cir. 1986)). The indictment,
under whichBaker was charged, identified the time frame of the crime as " onor about from 2000 thru June
22,2002.” Baker correctly asserts that the minimum period of time under the indictment was, thus, 538
days and the maximum, 903 days. Baker’'s gppellate counsd argues that trid on the subject indictment
violated Baker’ sright to be tried onanindictment whichafforded him sufficient information concerning the
crime so as to dlow him to make an adequate defense and so as to protect him from being subject to
another trid for the same crime. We rgect Baker’s contention for two reasons.

T9. Firgt, Baker’ stria counsdl madeno objectionto the sufficiency of the indictment. Section 99-7-21
of the Missssppi Code provides that “[a]ll objections to an indictment for a defect gppearing on the face
thereof, shal be taken by demurrer to the indictment, and not otherwise, before the issuance of the venire
faciasin capitd cases, and before the jury shall be impanded in dl other cases, and not afterward . . . "
Miss. Code Ann. 8 99-7-21 (Rev. 2000). Further, the Mississippi Supreme Court has held that where
adeficiency appearing in an indictment is non-jurisdictiond, it may not be raised for the first time on direct
appeal “absent a showing of cause and actua prejudice.” Brooksv. State, 573 So. 2d 1350, 1353 (Miss.
1990); Brasingtonv. State, 760 So. 2d 18, 26 (141) (Miss. Ct. App. 1999). Our courts have identified

two instances where deficiencies are deemed jurisdictiond: where “the indictment fails to charge a



necessary dement of a crime” and where “there exists no subject matter jurisdiction.” See Banana v.
State, 635 So. 2d 851, 853 (Miss. 1994) (where defendant enters a guilty plea, he waives al non-
jurisdictiond rights and defects, Mississippi law dictates only two exceptions inwhich pleadoes not waive
defect: where indictment fals to charge necessary element of the crime and lack of subject matter
jurigdiction); Holifield v. State, 852 So. 2d 653, 657 (118) (Miss. Ct. App. 2003) (quoting Banana);
Smithv. State, 806 So. 2d 1148, 1150 (14) (Miss. Ct. App. 2002) (same). “Traditiondly, timeand place
have beenviewed as hot requiring consderable specificity because they ordinarily do not involve proof of
an dement of [the] crime” Morrisv. State, 595 So. 2d 840, 842 (Miss. 1991).

110. Inthiscase, the timeframe provided inthe indictment was not a necessary element of the offense.
Although we can envision circumstances where a defendant being charged with sexud battery of a child
could successfully argue thet time was an essentia element of the offense, such asto establish whether or
not the child had reached the age of fourteenonthe date of the dleged offense, no such situation exigtsin
this case, as Jane was under the age of fourteen during the entire time frame identified in the indictmen.
Accordingly, the dleged deficiencyintheindictment is non-jurisdictiona and waswaived when Baker faled
to raise the issue with the trid court in atimey manner. See Brooksv. State 573 So. 2d 1350, 1354
(Miss. 1990); Jonesv. State, 356 So. 2d 1182 (Miss. 1978).

11. Baker urges the Court to wave the procedura bar as the Court apparently did in Moses. We
dedinetodo so. In Moses, the defendant filed a motion to quash the indictment charging imwithtwenty
two separate incidents of sexud activity involving two femdes, fifteenof the incidents were dleged to have

occurred over a thirty-nine month period; four of the incidents had no time frame identified;? in the

The three remaining counts were not reviewed on gppeal as Moses had been granted a
directed verdict at the conclusion of the State’ s proof. Moses, 795 So. 2d at 570 (13).
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dternative, the defendant moved the court to require the State to provide more specific information
regarding the alleged occurrences. There was nothing in the record to indicate that the trial court formally
ruled on the motion. Without discussing the principle that failure to secure the trid court’s ruling on a
motionwaivesthe matter for gppellatereview (see, e.g., Grayson v. State, 806 So. 2d 241, 254-55 (137)
(Miss. 2001)), this Court found the indictment defective and remanded the case “for such further
proceedings as would have been appropriate had the trial court properly acted on Moses's motion
atacking the form of theindictment.” See Moses, 795 So. 2d at 573 (1118). The Moses court made no
indication that the result would have been the same had the defendant not filed a motion to quash the
indictment. Baker never questioned the sufficiency of hisindictment below, and, thus, thetrid court cannot
be faulted for failing to rule on theissue. Asthe clamed deficiency is non-jurisdictiond, it is waived.
f12.  Second, we find that the indictment in this case was sufficient to gpprise Baker of the crimes with
whichhewas charged. While Uniform Circuit and County Court Rule 7.06(5) providesthat anindictment
shdl indude the “date, and if gpplicable, the time at whichthe offensewas dleged to have been committed
.. [f]lalure to state the correct date shdl not render the indictment insufficient.” In Eakes v. State, 665
0. 2d 852 (Miss. 1995), the supreme court recognized that “a specific dateinachild sexud abuse case
is not required so long as the defendant is “fully and fairly advised of the charge againg him.”” Id. at 860
(quoting Morris, 595 So. 2d at 842).

113.  Itisapparent from the record that the indictment inthe instant case was based in large respect on
the confession Baker madeto Detective Jenkins. Baker admitted to two instances of sexua contact with
Jane; a one time he admitted to having intercourse with Jane “maybetwice’; subsequently, he stated that
one act was with penetration and the other without. In hisfirst admisson, Baker claimed that the incident

with no penetration occurred in “May of last year,” which would have been May 2001; in his second



admission, heindicated that the two incidents occurred “two to three months ago,” whichwould have been
May or June of 2002. While the indictment did span a period longer than necessary to cover these two
admitted events;, we find that the indictment dearly was referencing the two occasions of sexua contact
admitted by Baker. At thejury ingtruction conference, the tria judge asked the prosecution whether the
evidence would support any narrowing of the time frame recited in both the indictment and jury ingtruction
S-7. The prosecution responded, “Judge, . . . the guy saysit happened in histape. We know it happened
before June 22, 2002 and we know that it happened withintwo years of that date, because that’ show long
he kept her sx hours aday, accordingto hm. The child claimed it happened afew weeks before, but this
guy sad one thing and another. . . . | don't think we' ve got enough to ever specifically say what particular
day.” Thisrecitation confirms that the broad time span contained inthe indictment (and therefore the jury
indruction) was based in large part upon the varying times provided by Baker himsdf. In Richmond v.
State, 751 So. 2d 1038, 1046 (119) (Miss. 1999), the Mississppi Supreme Court stated that “[s]o long
asfrom afar reading of the indictment, taken as a whole, the nature and cause of the charge againgt the
accused are dlear, the indictment is legdly sufficient.” We find the indictment in the instant case was
aufficient to gpprise Baker of the two counts of sexud battery against Jane.

14.  Baker'sappellate counsd cites Moses in support of his contention that Baker’s indictment was
insuffident since the time frame of the offense charged was approximately two and one hdf years. In
Moses, this Court stated that “[ T]o attempt to charge multiple separate fdoniesby usngidenticd languege
for each crime, induding an identical span of time that the crimes were dleged to have occurred, fails
woefully to fulfill the fundamenta purpose of an indictment.” Moses, 795 So. 2d at 572 (T117). Mosesis
readily distinguishable from the facts of this case. Moseswas indicted in asingle indictment charging him

withtwenty-two separate countsof sexud activity that involved two femades. Fifteen countsspanned thirty-



nine months, and four countshad no referencetotime. Id. at 570 (112-7). Baker was charged withonly
two counts of sexud battery involving onefemde. Further, in Moses, the State was aware of information
that could have shortened the ranges of dates for each offense but refused to narrow the dates based on
that information. Based on this fact and the fact that the indictment was not cured by proof received during
trid, this Court reversed the convictions. 1d. a 572 (1116-18). In the present case, the prosecution
explained in the jury ingtruction conference that the State could not narrow the range of datesinlarge part
due to the varying dates provided in Baker’s confesson. When asked whether there was any objection
to the State' s inability to narrow the time frame, counsel for Baker responded, “No, sir.”

115.  While the broad time span contained in Baker’ sindictment resembles the thirty-nine month span
of Moses, the other facts of the case are more akin to those of Little v. State, 744 So. 2d 339 (Miss. Ct.
App. 1999). In Little, the defendant was indicted on two counts of sexua battery againgt a mde child
under the age of fourteen; the offenses were dleged to have occurred between September 1 and
September 30, 1990, the approximate dates the defendant resided in the same home as the child. The
wording of the two counts was identicadl, but at tria the prosecution stated that one count was intended to
cover anact of fdlatio committed on the child and the other, to cover anact of fdldtio the child wasforced
to performonthe defendant. The defendant’ smotion to compe the State to declare the date of the dleged
offenses with more certainty was denied by the trid court which determined that based on the facts of the
case and the limited intdlectud abilities of the victim, it would have been impossible for the State to prove
the exact date of the offense with any more precision than aready demongtrated. On gppedl, this Court
afirmed. Quoting section 99-7-5 of the Missssppi Code that “‘dating the time [for an offense]
imperfectly’ does not render an indictment insufficient ‘where timeis not of the essence of the offense”

the Court found nothing in the record to suggest that time was an essentid dement of the crime or that the



lack of specificity struck acritica blow to the defense, such as might be the case where the defendant was
attempting to establish an dibi defense. Little, 744 So. 2d at 340-41 (112-3, 6-7). Intheinstant case,
Baker’ sindictment accuses himof two counts of sexua battery againgt one child; the wording of the counts
was identicd, but the evidence and jury ingtruction conference indicate that the two counts were based
upon Baker’s confession of two separate incidents of sexud contact with Jane. The prosecution was
unable to narrow the dates from the length of time Baker had access to Jane by virtue of his baby-sitting
respongbilitiesinlarge respect due to theincongstenciesin his own confesson. Thereisnothing to indicate
that time was an essentid dement of the offense, and Baker made no mention of an dibi defense® We
conclude that Baker was fully and fairly advised of the charges againgt him.

1. WHETHERTHETRIAL COURT ERRED INDENYINGBAKER SMOTION TO

SUPPRESS HIS STATEMENTS TO DETECTIVE SHEILA JENKINS WHO

ADMITTEDLY LIED DURING THE COURSE OF THE INTERROGATION.
116. The State has the burden of proving dl facts prerequisite to the admissbility of a defendant’s
confessionbeyond areasonable doubt. Thetrid judge ischarged with determining whether, inview of the
totdity of the circumstances, the confesson was voluntarily made. The findings of the trid judge that the

defendant confessed voluntarily and that the confessionis admissble are findings of fact, entitled to the same

deference as any other findings of fact made by atrid judge gtting without ajury. “Aslong asthe judge

3Baker devotes asubstantial portion of his argument comparing his situation with that of his
brother. Shortly after Baker’s conviction, his brother’s counsd persuaded a different circuit judge to
quash an identical indictment againgt him; the brother’ s case was bound over to the grand jury for
further action to narrow the time frame. While this Court has previoudy denied Baker’s motion to
supplement the record to include records regarding his brother’ s case, we note that one of the brother’s
primary arguments was that if the dates were narrowed, he intended to assert an dibi defense. Inthe
ingant case, Baker never made any indication of an dibi; accordingly, even if the documents were
properly before us, we could not conclude that Baker would have achieved the same result as his
brother.
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gopliesthe correct legd standards, his decisonwill not be reversed onappeal unlessit ismenifegtly inerror,
or is contrary to the overwheming weight of the evidence” Davisv. Sate, 551 So. 2d 165, 169 (Miss.
1989).

17. Baker contendsthat the trid court erred in finding his tatement to have been voluntarily made and
asksthis Court to grant anew trid without the videotaped confesson. Specificaly, Baker clamsthat the
misrepresentations by Detective Jenkins and the fadse accusations of his molesting his own stepdaughter
resulted in Baker’s “loging] the capacity to make avoluntary statement.” Baker recognizesthet it is not
unlawful for policeto lieto adefendant inorder to induce a confesson. InDavis, the Missssppi Supreme
Court found that dthough detectives' lies to the defendant concerning evidence in their possesson “isa
factor to be considered when reviewing the voluntariness of the confesson, it should be viewed in the
“totdity of the circumstances.”” 1d. at 169 (quoting Frazier v. Cupp, 394 U.S. 731, 739 (1969)). “The
gpplicable standard for determining whether a confesson is voluntary is whether, takinginto consideration
the totdity of the circumstances, the statement is the product of the accused's free and rationa choice.”
Porter v. Sate, 616 So. 2d 899, 907-08 (Miss. 1993) (citing U.S. v. Rogers, 906 F.2d 189, 190 (5th
Cir. 1990)).

118.  During the videotaped interrogation, Detective Jenkins misrepresented severd matters to Baker:
fird, that everything she told him was true; second, that Baker’s stepdaughter had also accused him of
sexud abuse, and third, that Baker’ sbrother had accused hmof sexud abuse of Jane. Detective Jenkins
testified during the suppression hearing that there was reasonable suspicion to believe that Baker's
stepdaughter had been sexudly molested and that misrepresenting evidence was “just a technique that
we' ve been trained to do that our god isto get to the truth of exactly what happened. No more, no less,

but exactly what happened. If he didn't touch [his stepdaughter], we didn’t charge imwithtouching [his
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stepdaughter]. If he touched [Jane], we charged him with touching [Jane].” While Baker initialy denied
al dlegations of abusing either Jane or his stepdaughter, goproximately twenty minutesinto the interview,
he admitted that he had molested, but not penetrated, Jane. Ten minutes later, Baker retracted the earlier
admission and requested a polygraph test and rape kit test. When Detective Jenkins was leading Baker
back to his cdl, he indicated a desire to continue the interview.  Shortly thereafter, Baker admitted that he
had sexud intercourse withJane“ maybetwice.” Specificaly, Baker admitted that he“got aggravated” with
Jane whenhe had to cdll her severd timesto comeindde. Tdling Janethat “thiswasapunishment,” Baker
had intercoursewith her. Baker admitted that the following day he again touched Jane ingppropriatdy but
denied any penetration. Baker adamantly continued to deny that he had ever touched his stepdaughter in
any ingppropriate manner.
119. Baker argues that the stress of the interrogation and wrongful accusations by Detective Jenkins
caused him to confess to acts againgt Jane which he did not commit. After a short recess to watch the
videotaped statement and review the law, the trid judge ruled on Baker’s motion to suppress as follows:.

| find from the evidence that’s been introduced here, and | find it beyond a reasonable

doubt, that the misrepresentations or lies of Sheila Jenkins in regard to the evidence,

incriminating evidence that may exist againgt the defendant given to him at thetime of his

interview with her were insufficdent to conditute compulsion that would deprive the

defendant . . . an individud with normd or aove normd intelligence and who quite

perhaps evasvely and intelligently dedt with police officers during the interrogetions that

were conducted — to deprive him of his senses such that he was compelled to give

statements againgt himsdlf that were untrue or that were forced, somehow forced fromhim

as areault of these satements by the detective. | find any such testimony to be incredible

and not worthy of belief by this Court, based upon the record, the demeanor of the

witnesses and the demeanor in which they testified, and | find that beyond a reasonable

doubit.

And beyond areasonable doubt, | find that the statements given by the defendant were

voluntary, free of any threets, coercion, intimidation, or other inducements caculated or

sufficient to overcome his reason, and that they will be admitted into evidence at the tria
of this matter.
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920. Having reviewed the videotape of Baker’'s confession to Detective Jenkinsand the testimony of
both Jenkins and Baker onthe motionto suppress, we afirmthe trid court’ sfindingsinthisregard. During
the interview Baker tried to blame the sexua abuse of Jane on both his brother* and Jane's dead
grandfather. He subsequently confessed not only once, but twice during the interview with Detective
Jenkins. Thesecond confession occurred after Baker expresdy requested theinterview to continue; it was
more detailed thanthe first confession, and instead of one act of abuse, Baker acknowledged two acts of
abuseagaing Jane. Thereisno evidencethat any person coerced Baker or promised him anythingin return
for his confesson.

921. During Baker’s tesimony at the suppression hearing, he made severa representations as to the
conduct of the interview which were contradicted by the videotape. Firgt, on direct examination he sated
Detective Jenkins had informed himthat the |lead invedtigating detective who had initidly interviewed Baker
“was not there today and that | would be taking to her.” In fact, during the interview Jenkins stated the
detective wasinhis officeand that Baker could speak to himlater. Baker dso stated on direct examination
that “I did not know that | needed a, you know, ajudge to bond meout.” During theinterview, Detective
Jenkins made it clear that it was out of her hands when Baker would be released and that only the judge
could set bond o that he could be released. Baker dso stated, “1 was more interested in getting out of

there and taking care of what | need to take care of, giving her information that she needed so | could get

“After hisfirst confession to Detective Jenkins, Baker tried to retract his statement. On direct
examination at the suppression hearing, Baker explained that “1 told her that everything that | had said,
you know, was, you know for the benefit of my brother, because, because | knew, you know, what
was going on and did nothing about it.” This Court finds, as did Detective Jenkins, Baker’s reasoning
perplexing. The detective had told Baker that his brother wasimplicating him in the sexud abuse; it is
hard to understand why Baker would confess to sexua abuse of a child so asto benefit his brother
while his brother was, dlegedly, implicating him, or moreover, how the admission would have benefitted
his brother as Baker never refuted that his brother had aso engaged in the abuse.
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out of there.” Detective Jenkins never told Baker that if hetold her what she wanted to hear, that hewould
bereeased. Further, it ishard to bdieve that Baker would think that confessing to sexud abuse of a child
would alow the police to release him.

722.  On cross-examination, the prosecutor asked Baker, “are you telling Judge Harkey that Shella
Jenkins statementstoyou about [your stepdaughter] caused youto confessto having sex withanine-year-
old girl? Isthat what you want the Judge to believe, Mr. Baker?' Baker responded, “No, g, it’snot.”
The prosecutor then asked, “That, but for Shella Jenkins tdling you an alegation made by [your
stepdaughter], that you would not have confessed to raping anine-year-old girl. |Is that what you want
Judge Harkey to believe today?’ Baker responded “No.” The prosecutor further asked, “Wdl, what is
it that you want him to believe? Why would you St there and say that, Mr. Baker, that youraped anine-
year-old girl?” Baker responded, “Because a the time | thought that was my only way out.” Baker's
argument that the cumulationof Jenkins' liescaused hmmentd distress and led to his confessonsiis, thus,
belied by his testimony at the suppression hearing.

123.  After reviewing the record and taped confession thoroughly, this Court is of the opinion that the
trid court’ sfinding Baker’ s confessionto be voluntary, was not contrary to the overwheming waght of the
evidence.

1. WHETHER THE TRIAL COURT ERRED IN PROCEEDINGWITH BAKER'S
TRIAL IN ABSENTIA

724. Baker makes two arguments in support of his contention that the trid court’s proceeding in his
absence on the second day of trid is reversble error: firg, that Snce he was on trid for acapitd crime,

that is, one for which he might be incarcerated for life,> he could not waive hisright to be present at trid,

5Section 1-3-4 of the Mississippi Code defines a capital crime as one punishable by death or
imprisonment for life in the state penitentiary. Miss. Code Ann. 8§ 1-3-4 (Rev. 1998). Baker wastried
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and second, that the court erred in determining, without sworn testimony, that he voluntarily absented
himsdlf from the proceedings. We find both of these arguments to be without merit.
125.  Insupport hisfirg argument, Baker rdlieson Sherrod v. State, 93 Miss. 774, 47 So. 554 (1908)
wherein the Missssppi Supreme Court held:
Wherever the chargeis a capital one, the courts have hdd uniformly, in favorem vitae,
that the defendant cannot waive his right to be present, and that whether he be in jail,
subject to the power of the court to produce him, or onbond, it isfatd error to receive the
verdict in his absence.
Sherrod, 93 Miss. a 778, 47 So. a 555. In Thomas v. State, 117 Miss. 532, 78 So. 147 (1918),
however, the court recognized that Sherrod had failed to “ consider and expresdy pass uponthe question
of whether the accused may waive his presence during histrid, as provided in Section 1495, Code 1906"
which read asfollows.
In criminal cases the presence of the prisoner may be waived and the trid progress, & the
discretion of the court, in his absence, if he be in custody and consenting thereto. If the
defendant, in caseslessthanfdony, be onrecognizance or bail, or have beenarrested and
escaped, or have been natified by the proper officer of the pendency of the indictment
againg him, and resisted or fled, or refused to be taken, or bein any way in default for
non-gppearance, the trial may progress, at the discretion of the court, and judgment find
and sentence be awarded as though such defendant were personaly present in court.
Thomas, 117 Miss. at 541, 78 So. at 148.° Noting the statute to be vaid and condtitutiond, the supreme
court found the plain meaning to be that:
inall criminal cases the accused may waive his presence at any stage of thetrid, if in
custody, and the trid will proceed in his absence, provided he consents thereto; and

provided, further, that such proceeding in the absence of the accused meets with the
discretionary approva of the court. We think the statute announces a reasonable rule of

for, and convicted of, sexua battery under section 97-3-95(1)(d), which, based upon his age,
subjected him to the possibility of imprisonment for life in the Sate penitentiary. See Miss. Code Ann.
§ 9-3-101(3) (Rev. 2000).

The gtatute is now codified as Mississippi Code Annotated Section 99-17-9 (Rev. 2000).
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procedure in crimind cases, it ispromotive of afar and impartid administration of judtice,

and deprives the accused of no right or privilege that he had heretofore enjoyed, but

merely permits him to waive a guaranteed persond privilege, if he so desires.
Thomas, 117 Miss. at 542, 78 So. at 148 (emphasis added). The court observed that the statute makes
“no exception or digtinction between fdonies and capitd cases,” and determined that Sherrod’s holding
“isdirectly in the face of [the Statute] which. . . seemsto have been entirely overlooked, or else ignored,
in passing upon that question in the Sherrod Case.” Thomas, 117 Miss. at 545, 78 So. at 149.’
926. Thomasfurther determined that the Statutory provison for waiver “at the discretion of the court”
was a“sound provison” safeguarding the defendant againgt being denied any subgtantid right a histrid,
even though he haswaived hisright to be present. The court stated in closing that “the whole record of the
case should be looked to and aconvictionbe permitted to stand, unlessit appear that the error complained
of has caused a substantia injustice to be done the accused, in which event the court should readily . . .
grantanew trid . ...” Thomas, 117 Miss. at 548, 78 So. at 150.
927. Baker dams he was prejudiced by his absence from trid in that he was unable to contest the
weight and credibility of his videotaped confession before the jury. Baker appears to argue that had he
been present, he would have tetified in accordance withhistestimony at the suppressionhearing. Wefind
McKnight v. Sate, 738 So. 2d 312 (Miss. Ct. App. 1999) to be closdly andogous to the case at bar.
InMcKnight, the defendant was convicted of sexua battery of ayoung girl one week past her fourteenth
birthday. At the end of the second day of trid, the trid judge stated that court would reconvene the next

morning at 8:30. Thedefendant failed to re-gppear by 11:20 am., and hiscounsel requested acontinuance

whichwas denied. 1d. a 314 (112, 4). The defendant argued that he was prejudiced by trid in absentia

"While Thomas did not expresdy overrule Sherrod (Thomas, 78 So. at 150), the Mississippi
Supreme Court recognized the overruling in Ford v. State, 170 Miss. 459, 466, 155 So. 220, 222
(1934).
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inthat his absence prevented hmfromtedifyinginhis own behaf and from deciding whether or not to call
his daughter to testify. On gpped, this Court found his argument “specious.” The record reflected that
defense counsd told the court that he would advise his client, if he were present, that it would not beinhis
best interest to cdl hisdaughter to the stand. The Court found no merit in the argument that McKnight was
prgjudiced and did not receive afair trid; therewasno error in the trid court’s denia of a continuance to

find the defendant who had voluntarily absented himsdlf fromthelest day of histrid. Id. at 315 (16-7).

128. Intheinstant case, based upon our review of Baker’ stestimony at the suppressionhearing, which
the trid judge found to be “incredible,” we do not find that Baker’ s inability to present that testimony to the
jury substantidly prejudiced his defense. In fact, Baker’ s testimony at the pogt-trid bail hearing appears
to indicate that he “saw the handwriting on the wall” and fled. If Baker thought <o little of his chances to
persuade the jury with his tetimony, we decline to find subgtantia preudice in his salf-imposed inability
todo so. Inhisabsence, Baker’strid counsd ably cross-examined Detective Jenkins, made a continuing
objection to the introduction of the videotaped interview, and made a cdlosng argument which stressed
Baker's theories of Jane' s reasons to fabricate her testimony and of his own will being overborne during
the interview with Detective Jenkins. The jury brought back aguilty verdict for only one of the two counts
against Baker. See Jefferson v. State, 807 So. 2d 1222, 1226-27 (115) (Miss. 2002) (finding no
prejudice by defendant’s absence from tria where jury brought back verdict only on lesser-included
offense). We do not find that Baker was substantialy prejudiced by his absence or falled to receive afair
trid. Accordingly, thisissue is without merit.

929.  Second, Baker contends that the trid court erred in determining that he had voluntarily absented

himsdf from tria without conducting an evidentiary hearing with sworn witness testimony. The record
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reflects that when Baker did not return for the second day of his trid, the judge briefly recessed the

proceedings to alow defense counsd to telephone Baker. Unable to reach Baker by phone, his counsdl

objected to proceeding with the trid in the aosence of his client; counsd argued that there was no proof
at that point that Baker had voluntarily absented himsdlf from trid. The judge postponed tria for another

half hour and directed the prosecution to check with local hospitals and law enforcement to determine
whether there was some legitimate reason for Baker's absence. Baker’'s bail bondsman arrived and

represented to the court that his office had cdled Baker’'s father and had been informed that Baker was
dropped off at 8:30. At ten o' clock, the prosecution reported that inquiriesto local hospitalsindicated that

no one matching Baker’ s name or description had beentherefor any purpose. Defense counse’ srenewed

motion for migtrid or continuance was denied. Shortly thereafter, Baker’ s father gppeared in court and

represented that “my oldest son came and got my younger son during the night last night and headed

towards Panola County. | called the sheriff’s department to have them arrested, whatever, but | have to
have the bail bondsman to send the proper paperwork.”

130.  While Baker’s counsel argued after the first brief recess that there was no proof at that point that

Baker had voluntarily absented himsdf from trid, counsel did not object to the court’s subsequently

recelving the unsworn representations of Baker’'s father and his bail bondsman. Had he done o, the tria

court could eadly have placed the witnesses under oath and avoided the error Baker now claims. “Fallure
to make a contemporaneous objection and alow the triad court opportunity to cure the defect is a
procedural bar and congtitutesawaiver of the argument on gppedl.” Mitchell v. Glimm, 819 So. 2d 548,

552 (11) (Miss. Ct. App. 2002); see also, Smith v. State, 797 So. 2d 854, 856 (17) (Miss. 2001)

(raisng objection in amotion for new tria doesnot curefalureto object at the proper time). Further, we

find no prgudice to Baker inthe court’ sfaling to require sworntesimony; thereisno dlegation that either
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of the witnesses misrepresented any matter before the court. Infact, by thetimethe motion for INOV was
filed, ragng the issue for the first time, Baker had dready confessed at the sentencing hearing that he “did
flee’ during trid, and, by the time the motion was heard, Baker had further confessed that he “ran” out of
“pure fear.” Baker thus admitted that he had voluntarily absented himsdf from trid. We find Baker's
assgnment of error to be without merit.

V. WHETHER BAKER WAS DENIED DUE PROCESS AS CLAIMED BELOW:

A. Baker Was Lied to by the Police with the Sole Intention of Inducing Him to Make a
Confesson, Regardiess of its Veracity.

131. Baker makes asummary re-argument of Issue Il; he acknowledges that the claimed error “does
not stand alone” but adleges that it “worked in combination with the falure of the entire sysem” to deny
Baker afar trid. Having dready affirmed thetrid court’s finding that the misrepresentations of Detective
Jenkins did not overcome the will of Baker so asto make his confesson involuntary, we find this argument
to be without merit.
B. Prosecutoriad Misconduct in Closing Argument Denied Baker Due Process.

132.  The prosecutor’s last remark in his initid dosing argument was the following: “1 dso told you
during opening statements you will hear a smoke screen, youknow. I'm going to tender y'dl over to the
defense so that the smokescreen can start, and I'll be back totalk to you.” Baker'stria counsd promptly
objected, and the judge sustained the objection, commenting that * closing remarks are not to include any
attacks onopposing counsdl.” The prosecutor’ sfirst remark in hisfina closing argument was*“Ladiesand
gentlemen, that’ s what | meant by smoke screen.” Baker's counsdl did not object.

133.  Onapped, Baker arguesthat the prosecution’ sattack ondefensecounsd impliedthat he presented

a deceptive argument to the jury and denied Baker the right to afar and impartid trid. Uniform Circuit and
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County Court Rule 3.02 statesin rdlevant part that “in dosng arguments, the attorneys may not attack the
opposing atorney.” The tria court, however, sustained Baker’s objection to the prosecutor’s first
gatement. “When atrid court sustains an objection it curesany error. Thus, error, if any, was cured or
was harmless beyond a reasonable doubt.” Holland v. State, 705 So. 2d 307, 335 (191) (Miss. 1997).
Baker failed to object to the second statement, and thus waived his right to dam error on appedl. See
Mitchell, 819 So. 2d at 552 (T11).

C. TheTrid Court’ sRepeated and Condstent Rulingsagainst Baker and the Trid Court's

Assigtance Rendered to the Prosecution in Questioning Witnesses Demonstrated a Bias

agang Him.
134. Baker clamsthat thetrid judge evidenced a prgudicid attitude toward him, was amused by his
gtuation and was condescending to him on several occasions throughout thetrid. First, when Baker's
counsel announced that the defense was ready for trial, Baker argued a pro-se motion for continuance in
which he stated “I’'m not a lawyer.” The judge jokingly responded, “What . . . you're not a lawyer.”
Second, after Baker faled to appear for the second day of trid, the trid judge denied his motion for
directed verdict, and asked trid counsdl if he had any witnesses. Thetrid judge must have laughed, for he
then said “It's not funny; I'm sorry.”  Third, when denying defense indructions based upon the
prosecution’ s submission of acomprehensiveingtructionwhichsubsumed or diminated the need for several
defense ingructions, the trid judge asked counsd, “Don’t you hate them when they give me that C-1. It
takesout dl your . . ..” Wedo not construethese casud remarksof thetrid judgeto evidence biasagainst
Baker. None of theremarkswere made in the presence of thejury and, therefore, could not have resulted
in prgudice to him.
135.  Baker dso contends that the judge rendered assistance to the prosecution in violation of West v.

Sate, 519 So. 2d 418 (Miss. 1988). In that case the judge extensvely cross-examined the defendant in
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the presence of the jury. Id. a 419. Intheingtant case, Baker's complaints primarily concern the trid
judge' s extengve questioning of witnesses during the hearing on Baker’ s motionto suppresshis confesson.
This hearing was conducted before the jury had even been sdlected. Our review of the transcript reveds
that the tria judge asked pointed questions of both Detective Jenkins and Baker. The trid judge was
charged with determining whether, in view of the totdity of the circumstances, Baker’s confesson was
voluntarily made. We see no error inthejudge s questioning the witnessesin order to assst himin fulfilling
that reponsibility or in relying upon their responses in meking his finding.

136. Ladly, Baker contends that “[i]t seems difficult to fathom” that not one of the motions or jury
indructions submitted by the defense had any merit. Baker failsto cal any specific ruling to the atention
of this court; accordingly, any unidentified error is waived.

D. The Falure of Trid Counsd to Attack the Faulty Indictment Amounted to Ineffective
Assigtance of Counsd.

137.  Inorder to establish ineffective assistance of counsd, a defendant must show that his counsdl's
performance was deficient and that the deficient performance prejudiced the defense to such extent that
hewasdeprived of afar trid. Strickland v. Washington, 466 U.S. 668, 686 (1984); Sringer v. State,
454 So. 2d 468, 476-77 (Miss. 1984) (adopting Strickland). When raised on direct apped , the question
is not whether trid counsel was ineffective but whether the trid judge, as a matter of law, had the duty to
declare a midrid, sua sponte, on the basis of counsd’ s performance. Colenberg v. Sate, 735 So. 2d
1099, 1102 (118) (Miss. Ct. App. 1999). Having previoudy determined that the indictment was sufficient

to apprise Baker of the crimes with which he was charged, we find Baker’s claim to be without merit.

138. THE JUDGMENT OF THE CIRCUIT COURT OF JACKSON COUNTY OF
CONVICTION OF ONE COUNT OF SEXUAL BATTERY AND SENTENCE OF THIRTY
YEARSIN THE CUSTODY OF THE MISSISSIPPI DEPARTMENT OF CORRECTIONS
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WITHOUT THE POSSIBILITY OF PAROLEISAFFIRMED. ALL COSTSOF THISAPPEAL
ARE ASSESSED TO JACKSON COUNTY.

KING, C.J., BRIDGES AND LEE, P.JJ., IRVING, MYERS, CHANDLER, GRIFFIS
AND ISHEE, JJ., CONCUR
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